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IOPUIUYECKAS ITIPUPOJIA U OCOBEHHOCTH
IMPABOCYBBEKTHOCTHU TPAHCHAITMOHAJIBHBIX
KOPIIOPAITUIA

Moxunoony Cywonoesa
Cmyoenmxa mazucmpamypuvl N0 HaNPaeieHUIo

«MeANCOYHAPOOHOE NPABoy YHusepcumema Muposou
DKOHOMUKU U OUNTIOMAMUU, HE3A6UCUMbIL COUCKAMETb
Tawxenm, Yz6exucman

AHHOTAIIAS

B nHacTosimien crtatbe MOAHUMAETCS OOUH U3 AKTYAJIBHBIX BOIIPOCOB B TEOPHUH
MEXAYHApOJAHOTO  mpaBa 00  ONpEeAeNeHUH  IOPUAUYECKOH  MPUPOJBI
TpaHCHAIMOHAIBHBIX KOPIOPALU KaK CYObEKTOB MEXYHAPOAHOIO SKOHOMHUYECKOTO
mpaBa. TpaHCHaNMOHAIBHBIE KOPIOpPALMU UIPAIOT BEAYINYID POIb B IIpOLECCE
rnmo0anu3aluu ¥ YCKOPEHHOI'O pa3BUTHUA  MEXKIYHApOAHBIX SKOHOMHYECKHX
otHoweHui. /lunamuka pocra ¢unuanos THK u Beictymnenne THK B kauectse
KPYIHBIX WHOCTPAHHBIX MHBECTOPOB B 3KOHOMHUKY CTpaH TAK)Ke CTABUT IIepe] HaMU
HEeoOXOQUMOCTh B ompeneieHue npasooro craryca THK u cozmanum eauHOro
MEKIYHAPOJIHO-IIPABOBOIO AaKTa B PETYIMPOBAHUM HX JACSATEIBHOCTH. ABTOPOM
MIPOaHAIN3UPOBAHBI MEXKIYHAPOIHBIE U PETUOHAJIBHBIE JOKYMEHTHI 110 ONPEIECIEHUIO
npaBoBoil npupojsl THK m BHeceHbl HEOOXOAUMBI MPEIOKEHUS A Pa3pEIICHUs
BBISIBJICHHBIX B X0JI€ UCCJIE0BAHMS BOIIPOCOB.

KiroueBble c10Ba: TpaHCHAMOHAIBHBIE KOPIIOPALMH, MEXAYHAPOIHOE IIPABO,
MEXKIYHAPOJHOE OJKOHOMMYECKOE IIPAaBO, MEXIYHAPOIAHBIE  HDKOHOMUYECKHE
OTHOILIEHUS, IIPAaBOBOM cTaTyc, NpaBOCYOBEKTHOCTD.

ABSTRACT

In the following article raises one of the topical issues in the theory of international
law on determining the legal nature of transnational corporations as one of the subjects
of international economic law. Transnational corporations play a leading role in the
process of globalization and the accelerated development of international economic
relations. The dynamics of the growth of TNC’s branches and the appearance of TNC
as major foreign investors in the economies of countries also puts before us the need
to determine the legal status of TNC and create a single international legal act in
regulating their activities. The author analyzes international and regional documents
on the definition of the legal nature of TNCs and makes the necessary proposals to
resolve the issues identified during the study.
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CorylacHO MpaBOBOM JOKTPHUHE, CJIOBO «KOPHOpPALMs» MPOUCXOAUT OT
JATUHCKOTO CJIOBa «COrpus habere», 4ro OTHOCHTCS K IMpaBaM FOPUANYCCKHUX JIUII.
XOTSl IOHATHE «KOPIIOpALMs» HE YIIOMHHAETCS B MCTOYHUKAX PUMCKOIO IIpaBa, OHO
UCIOJIB3YeTCS HMCCIEIOBATENSIMUA IOPUANYECKON HAayKu Il 0003HAYEHUs YaCTHBIX
00beIMHEHUH, CYIIECTBOBABIINX B PuMckoil umnepuu. Cienyer OTMETUTD, YTO COI03
MEKIy PUMJISHAMHM O0O3HAYaCs CJIOBOM «COrpus»’. CUMTanoch, 4TO MyHHIIUIHS
MpeACTaBsuIa COOOM MECTHYIO OOHIMHY, YacTb TOCYJapCcTBa, MOJYyYUBIIYIO
OTpeICTICHHYI0 XO3iWCTBEHHYIO HE3aBHCHUMOCTh. B cepe rpaxmanckoro obopora
MYHUIIMINKE BBICTYNAAM KaK YaCTHOE IHMIO’. BBIIO OMpeseNieHo, 4TO 3aKOHHOE
CYLIECTBOBAHME KOMIIAHUM HE NPEKPATHTCS M HE OyNeT HapyIIEeHO BBIXOAOM
OTJIEJIbHBIX YJICHOB U3 00beanHeHus, Hanbosnee BaKHbIM IPUHIUIIOM CYIIIECTBOBAHUS
KOMIIAHUU SIBJISIETCS TO, YTO OHA PA3BUBAETCS HE3aBUCUMO OT U3MEHEHUN B €€ COCTABE
(maxxe ecnum ecTb TOJNBKO OJMH WIEH KOMIIAHHS HPOJOJDKUT FOPHUINYECKU
cylecTBoBarhb). CneaoBaTesibHO, MOXKEM OYEPKHYTh, YTO €II€ B JAJIEKOM ITPOIIIOM
PUMIISIHE PUMCKHE TIPABOBE/IbI OJOKUIH (DYHIAMEHT OIPEICICHNUI0 KOPIIOPAIUK KaK
IOPUIMYECKOTO JIMIA U Pa3pelilyid BOMNPOC O XApaKTEpPE B3aUMOJICUCTBUSA 3TOTO
FOPUIMYECKOTO JIMIA C €r0 YJIECHAMH.

Jloiroe BpeMsi TEpPMUH «KOPIIOPALHsD ObLIT CHHOHUMOM TEPMHHA «FOPUIHNUECKOE
JIMLO», HO HEMEUKHUE FOPUCTHI MBITAJTUCh IPOBECTU PA3TUYUE MEXKAY STUMHU JBYMS
noustuamu. [loatomy knaccuk Hemenkoro mnpasa l[upke numcan: «l'epmaHckas
KOpHopalus €CTh pealbHOEe COOMpaTebHOE JTUI0, MEXAY HUM U MHIUBUIYAJIbHBIMHU
JULAMU 3aBSI3bIBACTCS JIMYHO-TIPABOBOM COI03, MOJAOOHO KOTOPOMY HE OBIBAET BHE
Kopriopanuu»®. JIpyroii He MeHee H3BECTHBII HeMelKuii TeopeTHK CaBHHBH I10JIAracT,
YTO KOpHOpauus NpeAcTaBiseT coO00M IOPUAMYECKOE JIMIIO, MPOSBISIOIIEEeCS B
U3BECTHOM CyMME OTHEIBHBIX WICHOB, U OTJIMYAETCA TEM CaMbIM OT YUYPEXKJICHHS,
KOTOpO€ HE HMEET TaKoro BUJIUMOrO CyOcTpara, HO HuMeeT Oojee HuIealbHOE
CYILIECTBOBAaHNE, OCHOBBIBAOIIEECS HA 00MIEH JocTUraeMoil memm®,

B ornuume oT HEMelKoW MpaBOBOM CUCTEMBbI, OpUTAaHCKas M aMepUKaHCKas
IIPABOBBIE CUCTEMBI MMEIOT HIMPOKOE ITOHMMAHUE TEOPUM M 3aKOHOB CTpPAHBI, B
KOTOpo# paboraer kommaHus. [IoaToMy B aHTIIO-aMEPUKAHCKOW MPaBOBOW CHCTEME
IIPU OTCYTCTBUU TOHSTHS «HOPUAMYECKOTO JHMIA» [ OPraHU3aluu C JUYHBIM
CTaTyCOM HCIIOJIB3YETCS TEPMUH «KOPIOPALMA», KOTOPBIA O03HAYAET «HOPUIAYECKOE

! Candumnmnno Y. Kypc pumckoro yactHoro npasa: YuebHuk / Mog, pea. A.B. Aoxaesa. M., 2000. C. 47 - 50.
2 Cysopos H.C. O topuamnyeckmx amuax no pumckomy npasy. M., 2007. C. 40 - 41.

% Cysopos H.C. O ropuaudecKkux Iuiax rno puMckoMy mpasy. M., 2007. C. 101 - 102.

4 Tepsaren JI.M. PasButue yuenus o ropuaudeckom juue. CIT6., 1888. C. 18 - 24
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U1, o0JaaaroNiee MpaBoCIOCOOHOCThIO, TO €CTh CYOBEKT C 3aKOHHBIMM ITpaBaMu U
00A3aHHOCTAMH U CYOBEKT C JIEECTIOCOOHOCTBION .

Ecnu MBI iepeiiieM oT paccMOTpeHust OOIIETro MOHATUS «KOpHopauus» K 0oee
KOHKPETHOMY TOHSTHIO «TPaHCHALMOHAJIbHASI KOPHOpALUs», TO CIEIYeT OTMETHUTD,
YTO JIO CETOJHSIIHEr0 JHs HE ObLIO pa3padoTaHO €IMHOTO MOJIX0Ja K ONPEIEIICHUIO
npasoBoii mpuponsl THK. CymectByromme HayyHble KOHUEIIHMHM —KpalHE
TIPOTUBOPEUHBHI U HEe MOTYYHUIH HOTHOTO MPU3HAHUA',

B Teopum MeXayHapoJAHOrO MpaBa MHOTOHALMOHAIbHBIE  KOMIIAHUH
paccMaTpUBAalOTCS Kak OcCOOble  y4yacTHHKU (OmepaTopbl) MEXIYHApOJHBIX
DKOHOMHUYECKUX OTHOLICHWH. MHOrOHalMOHAJIbHBIE KOMIIAHMHM ITOHUMAKOTCS Kak
NPEANPUATHS, CO3JAAHHBIE B COOTBETCTBMM C BHYTPEHHUM 3aKOHOJATEIbCTBOM
CTpaHbl, HO OHHM HMMEKT HWHOCTPAHHBIE WHBECTULIMM B KalUTal M SBISIEOTCS
MEXyHApOJHbBIMU B CBOel cdepe nedarenbHOCTH. MOXHO CUMTaTh, 4YTO 3TU
XapaKTEPUCTUKU TPAHCHALIMOHAJIBHBIX KOMITAHUM CBSI3aHBI C HAYAJbHBIM 3TAIlOM UX
BO3HUKHOBEHUS, KOI'Jla HallMOHAJIbHbIE KOMIIAHUM OCBaMBAJIN 3apyO€)KHbIE PHIHKU
NyTeéM MHTErpalid BO BHEIIHEIKOHOMUYECKYIO CpEely, HO OHM HE OTpaXaroT
JUHAMUKY COBPEMEHHOU CTPYKTYPbI TPAHCHAIIMOHAJIBHBIX KOMITAHUM.

Ciienyst €eBpOIIEHCKMM HCCIIEIOBATENAM, IO MHEHUIO mpaBoBena JlyHma, JlaHt
BUJENI CyThb 3KOHOMHYECKOro enuHcrBa Mexay MHII u 3akoHOM, 4TO IpuBENO K
Pas3INYMSIM B DKOHOMHYECKOM COJEPKAHMH M MPABOBHIX (opMax’. DKOHOMHUECKOE
€AMHCTBO MpPOSIBISETCA KaK €IWHCTBO YIpaBieHUs (KOHTPOJs), HUCXOHAILIEe U3
enuHoro neHrpa. Kpome Toro, (akTuuecku BO3MOXHO YCTaHOBUTH OTHOILIEHUS
3aBUCUMOCTH 0e3 ropuaudeckoro odopmiieHus (Hampumep, B  pe3yJbTare
(GbuHaHCHpPOBAaHUS MAaTEPUHCKON KomnaHuu), JIYHI] yka3as, 9YTO y HEr0 MOXET ObITh
LEHTP KOHTPOJIS U YIIPaBJIEHUs (UTO XapaKTEPHO /11 MHOTOHALIMOHAIbHBIX KOMIIaHUH
B CIIIA) mn, ocHOBa JUIsl €T0 CO3/1aHKE HE UMEET HUYETO OO0IIEro C OCYIIECTBICHUEM
IPSAMBIX HMHOCTPAHHBIX MHBECTULMH, 3TO COIJIAIICHUE MEXIAYy HECKOIbKHUMHU
IOpUIMYECKUMU JIMIAMU  CTpaHbl, LEJIbI0 KOTOPOrO SIBJISETCS KOOpPJAUHALUA
JESATENBHOCTH IPYT C IPYTOM.

AHanu3upysl MpaBOBYIO MPUPOJY TPAHCHAMOHAIBHBIX KOMIAHUM, ACOCKOB
yKa3aJl, 4TO €€ IJIABHOM OCOOEHHOCTBIO SBIJISIETCSI €QUHOE YIpaBJIEHUE, U OHO
«HEen30eXKHO  COCYIIECTBYET» C IpPU3HAKAMH CYIIECTBOBAHUS  HECKOJIbBKHX

HOPUINYICCKUX JIUI B CTPYKTYPE TPpaHCHAIIMOHAIIbHBIX KOMHaHHﬁS.

5 I'pewHukos U.M. CybbeKTbl rpaxaaHCKOro npasa: PUANYECKOe NLIO B NpaBe U 3akoHogaTenbcTse. CM6., 2002. C.
11.

6 daTxynm P.O. «[oHATHE TPAHCHALMOHANLHOM KOPNOPaLMK M ero 3Ha4YeHWe B MeXayHapoAHOM 4acTHOM npase» //
BecTHMK MOCKOBCKOIo ropoAcKoro negarornyeckoro yHmsepcuteta. Cepua: KOpmandeckme Haykm. 2011r.

7 lyHy, /1. A. MHOroHauMoHanbHble NPeANPUATUAA KanMTaIMCTUYECKUX CTPAH B acNeKTe Mex4yHapoAHOro YacTHOro
npasa // Cos. rocyaapctso v npaso. 1976. Ne 5. C. 122-129.

8 Acockos A. B. Mpo6aembl NpaBoOBOro peryiMpoBaHua TpaHCHaLMOHaNbHbIX KomnaHwui // K0pua. mup. 2000. Ne 8. C.
42-54.
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B »TOM OTHOWIEHMHM TOJOKEHHS O MEXAYHAPOAHBIX HOPUANYECKHUX JIMIAX HE
MOT'YT OBITh OTHECEHBbI K TPAaHCHALMOHAJIbHBIM KOMIAHUSAM, MOCKOJIBKY pedb HAET
31eCh O CyObeKTax MyOJuYHOTO TMpaBa (Takux Kak MexayHapoJIHbI OaHK
PEKOHCTPYKIIMM W pPa3BUTHUsI, MEXIyHApOAHBIA BaMOTHBIA (QOHA W T.A.), €ro
HPKOHOMHUYECKasl JAESITEIbHOCTh HaIlpaBl€Ha HE Ha IOJy4YeHHe MpuObUIM, a Ha
Y/IOBIETBOPEHHUE OIpeeIeHHBIX 00IeCTBEHHBIX HHTepecoB’. JIYHI[ YeTKO HPOBOIHUT
paznuyue MEXIy MEXAYHAapOJIHbIMU OpraHu3alusMd M MHOTOHAalMOHAJIbHBIMU
KOMIIAHUSMU: TEpBasi CO3/1AETCS HA OCHOBE MEKIYHAPOJHBIX COTJIAIICHUN U MUMEET
npaBo OBITH CYOBEKTOM MEXAYHAPOAHOTO MyOnuyHOro mpaBa. OCHOBHOHM IIENbIO
CO3/1aHHs MHOTOHAIIMOHAJIbHOM KOMIAHUM SBJISIETCA IOJlydeHUE NpuObUId B
MEXIYyHApOJHOM MaciiTade, a Jpyrue LeJd MHOTOHAIMOHAJBbHOM KOMITaHUU
SBJISIFOTCSL BTOPOCTEIIEHHBIMHU.

KanameBckuii BBEN IIMPOKUM TEPMHUH «MEXKIYHAPOAHOE HKOHOMHUYECKOE
oObenuHeHue", OTIMYUTEIBHON OCOOCHHOCTHIO KOTOPOTO SIBISIETCS JOCTHXKEHHE
MEXIYHAPOIHBIX COINIALICHUH O LENAX JEATEIbHOCTM W CO3JAaHMM HAa OCHOBE
npuGbLIu™.

TonCTBIX paccMOTpesl KOHLENIMIO TpPaHCHAUMOHAJIBHBIX KOpHOpauuid B
KOHTEKCTE ONpeieJIeHUsI MPaBOCYObEKTHOCTH IOPUINUYECKUX JIUL B MEXKYHAPOJIHOM
yacTHOM TpaBe'. [l Hero TpaHCHALMOHAILHBIE KOMIIAHHY - 3TO IUPOKOE HOHSATHE,
a mpaBoBasi popMa UX BbIpaKeHHs] 00YCIIOBJIEHA COTJIAIEHUEM CTPaH KOHKPETHOIO
peruoHa Npu3HaBaTh Takue puanyeckue auna kak THK.

TOoNCTBIX OTMEUYaeT CO3/aHHE TPAaHCHALMOHAJIBHBIX KOMIIAHUN Ha OCHOBE
MEKIYHAPOIHBIX COIIAIEHUH B XOJE PErHOHAIbHON dKOHOMUYECKOM MHTErPALUU.
Crpanbl 3aKIIOYMIM COIJIAIICHHUS, HAaIlPaBJICHHbIE HA YCTAHOBJEHHE 0CO00ro
KOHTPOJISI HaJl OpPraHM3allMOHHBIMU TIpYyNIaMM, CO3JaHHE Oojee OIaronpusTHBIX
ycloBUM it pedarenbHOCTH  COBMECTHOTO  OOBEAMHEHMS  HAIIMOHAJIBHBIX
IOpUIMYECKUX  JUll U (QopMUpOBaHUE  XO3SMCTBYIOIIETO  CyOBeKTa ¢
HaJHAMOHAIbHBIM MPABOBBIM  CTAaTYCOM. BBHUAY OTKpBITOW BO3MOXHOCTH
CBOOOJHOTO JIBKEHUS KaluTaja U 3KOHOMUYECKOW HMHTETpalliyd BHYTPHU TPYIIIbI
CTpaH BOIIPOC pa3pabOTKH MPABUJI, PETYIHPYIOIIUX IE€ATeIbHOCTh HAHAIIMOHATBHBIX
IOPUIMYECKUX JINL, 3aHUMAOIINXCS SKOHOMUYECKON AESITENbHOCTBIO, B IOCIIEIHNE
rogsl  mpuobpen  ocoOyro  akTyainbHOcTh.  Co3gaHMe — HaJHALMOHAIbHBIX
XO3SMCTBYIOIIMX  CYOBEKTOB  CO3JaJ0  HOBYIHO  IIPaBOBYKD  CHCTEMY s
TPAHCHAMOHAJIBHBIX KOMIAHUM W B  ONPENEJICHHOW CTENEHH  3aIllOJIHUJIIO
CYLIECTBYIOLIUN MPOOENT MEXIYy MEXKIYHAPOAHBIM KOHTPOJEM 3a JI€ATEIbHOCTHIO

° Bnagumuposa WU.I. UccnemosaHue ypoBHA TpaHCHALMOHaAM3aUMK KoMnaHwii // MeHemxmeHT B Poccum 1 3a
pybexom. 2001. N 6. C. 38.

10 KaHawesckuit, B. A. MexayHapoaHoe yacTHoe npaso: yuebHuK. M.: MexayHap. oTHoweHus, 2006. C 155-158.
1 Tonctbix, B. 1. MexayHapogHoe YacTHOe NpaBo: KOMIM3NOHHOe peryanposaHue. CMN6 // U3a-so P. AcnaHosa;
Opuamnyecknin ueHTp Mpecc, 2004.
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TpPaHCHALIMOHAJIBHBIX KOMITaHWW. B TO ke BpeMs co3gaHHWe TpaHCHAIMOHAIBHBIX
KOMIIaHUI Ha OCHOBE MEXAYHAPOAHBIX COTJIAIICHUH ABISETCS OJHUM U3 CIOCOOOB MX
dbopmMupoBaHHUSL.

CornmacHO MHEHHUSIM psAa YYCHBIX, MPOBOAMBIINX HCCIEAOBAHUIO IIO
OIIPEICNICHUIO MPABOCYOBEKTHOCTH TPAaHCHALMOHAIBHBIX KOPIOpAIHid, IPaBOBYIO
OpUPOAY TPAaHCHALMOHAIBHBIX KOMITAHUW CIIEyeT ONpENeNiaTb Ha OCHOBE
HAI[MOHAJIBHOCTHU UX KalMTaja, OCYHUIECTBISIEMOro 000poTa, MNHOCTPAHHBIX YacTel hX
OuszHeca, KonMyecTBa (DUIMANOB HAa TEPPUTOPUM APYTUX TOCYAAPCTB W JIOYEPHHX
KOMIIaHUH U CTPYKTYPBI UX yIIPaBICHHUS.

Ha ocHOBaHuMM BBIIEH3I0KEHHOTO, a TAaKKE€ IPOBEACHHBIX HAYYHBIX
HCCIICIOBAaHUM M aHalu3a Mbl pasjaeinsieM MHeHue A.B. TapacoBoit o Tom, 4TO
MEXyHApOIHO-TIpaBOBasi yHU(DUKALUS HOPM, PEryJIUpPYIOIIMX CO3JaHue U
NEATENBHOCTD TPaHCHAMOHAJIBHBIX KOpIIopauuu, ABJISIETCS HauboJee
MEePCIEKTUBHBIM CITOCOOOM obecredeHus: 3PGHEeKTUBHOTO MPABOBOTO PETYIUPOBAHUS
NEATEIbHOCTH  TPAHCHALMOHANBHBIX  Kopropauuid. (OCHOBHOW —MpPEANOCBUIKON
MEXIyHapOIHON MPaBOCYOBEKTHOCTH TPAHCHAIMOHAIBHBIX KOMITAHUNM MOXET OBITh
HAJIMYUE B MEXIYHAPOJAHO-TIPABOBBIX HCTOYHUKAX HOPM, ONPEACISIONIUX HX
MpaBOCYOBEKTHOCTh Opuanuecku. [Ipenmnochuikoil st pa3paboTKM TakuX HOPM
MOTYT CIYXUTh HE0Os3aTelIbHbIE IPABOBBIE HOPMBI, OTPAKAIOIIME >KEJTaeMble
CTaHJapThl TOBEACHUS TPAHCHAI[MOHAIBHBIX KOpIOpaluid B pa3IUYHBIX cdepax

HGHTGHBHOCTH#%

2Tapacosa /1.H.. Mpobiema NnpusHaHMA 3a TPaHCHALMOHANbHLIMU KOPNOPaLMAMMU MeXAyHapoaHOW
npaBocybbeKkTHOCTM // BecTHUK dpuHAHCOBO-tOpUANYEcKoro yHusepcuteta. Cepma: IKoHOMMKa 1 BusHec. Mpaso.
2013r.
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